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On September 16, 2014, the North American Securities
Administrators Association ("NASAA") oﬃcially adopted a
Multi‐Unit Commentary that provides direction on required
disclosures for multi‐unit franchise arrangements ‐
particularly, area development, area representative and
sub franchising arrangements. NASAA adopted the
commentary to clarify ambiguities that have existed since
the Federal Trade Commission's issuance of its Amended
Franchise Rule in 2008.
Franchisors with a currently eﬀective Franchise Disclosure
Document ("FDD") must comply with the Commentary
within 120 days after the franchisors' next fiscal year end.
New franchisors must comply with the Commentary by
March 2015. State regulators, however, will likely refer to
the new Commentary in their reviews going forward, so
franchisors should review their FDDs as soon as possible to
ensure compliance.
Part I of this article focuses on certain disclosure
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requirements for area development and area
representative arrangements. Part II will focus on sub
franchising arrangements.
Although franchisors are not required to use terms
identical to those used by NASAA in the Commentary, we
suggest using such terms to facilitate reviews by state
examiners, since the examiners will likely use them in their
reviews.

Area Development
An "area development" arrangement involves a person that
is granted the right (for consideration paid to the
franchisor) to open and operate multiple unit franchises,
generally within an outlined geographic area. The
franchisor and area developer enter into an area
development agreement specifying the number of units to
be developed and a development schedule. Separate unit
franchise agreements are then executed for each location.
The area developer does not have the right to grant or sell
unit franchises to third parties. Under this structure, the
area developer is sometimes called an area franchisee,
multi‐unit developer or regional developer.
The Commentary confirmed that a franchisor may oﬀer
area development arrangements within the same FDD for
single unit franchises, since area developers are required to
become unit franchises pursuant to the area development
agreement. Most of the remainder of the Commentary on
area development arrangements focuses on the required
disclosures in Item 20 regarding "outlets." The
Commentary clarifies that the franchisor is neither required
nor permitted to: (a) include separate tables for area
developers; (b) separately state information on area
developers; or (c) include the number of franchised outlets
that area developers have agreed to open.
If, however, an area developer is a current owner of a
franchised outlet, the franchisor must identify the area
developer in the Item 20 lists of current and former
franchisees. They can be identified by a footnote or
symbol next to their name with a notation that they are an
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area developer. Further, an area developer that has a
currently eﬀective area development agreement but does
not yet have (or has never had) an existing franchised
outlet must be disclosed as a current franchisee. Also, if a
franchisor oﬀers area development arrangements but has
no area developers as of the close of its fiscal year, it must
disclose this fact in a footnote. Finally, if an area developer
loses its area development rights, even if it never opened a
franchised outlet, that area developer must be disclosed as
a former franchisee.

Area Representation
An "area representation" arrangement involves a person
that is granted the right (again, for consideration paid to
the franchisor) to solicit third parties to enter into unit
franchise agreements with the franchisor and/or provide
support services to third parties entering into unit franchise
agreements with the franchisor. The franchisor and the
area representative enter into an area representative
agreement, but the area representative is not a party to the
unit franchise agreements executed by third parties. The
area representative's payment of consideration to the
franchisor for the area representative's rights is the main
element that makes an area representation arrangement
diﬀerent from arrangements with franchise brokers or
selling agents. Further, the Commentary does not address
disclosure issues relating to franchise brokers or selling
agents.
The most burdensome requirement of the Commentary
regarding area representation is that the franchisor must
provide an FDD regarding its area representative oﬀering
that is separate from its FDD regarding its single unit
oﬀering. It had been the practice of many franchisors to
include both oﬀerings within the same FDD. This
requirement will likely increase a franchisor's cost of
compliance because franchisors that oﬀer area
representation arrangements will need to maintain and
manage two separate FDDs in the various registration
states.
The Commentary also increases the disclosure burden for
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the franchisor's single unit FDD, as any area representative
that exercises management responsibility relating to the
sale or operation of franchises must be included in the
disclosures required in Item 2 (business experience), Item 3
(litigation), Item 4 (litigation) and Item 11 (training). While
franchisors may not think that they are granting any
"management responsibility" to area representatives, the
Commentary states that if a franchisor uses an area
representative to provide service or support to unit
franchisees, it is granting the area representative
"management responsibility." This is a low threshold that
is probably met in most area representative relationships.
If the franchisor is truly not granting any management
responsibility to the area representative, it must say so in
Item 1. Further, in Item 8, the franchisor must disclose any
rebates that it arranges for its area representatives to
receive based on required purchases by franchisees, as well
as any revenues based on required purchases by
franchisees that franchisor knows the area representative is
receiving.
If, however, a franchisor has area representatives that only
operate in specific states, the Commentary allows any
required disclosures regarding such individual area
representatives to be made either in the body of its single
unit FDD or in addenda to such FDD. The addenda can be
state specific or include all area representatives in the
system. That being said, the franchisor cannot pick and
choose where to include disclosures. If it uses an
addendum, it must include all the disclosures in that
addendum ‐ e.g., it can't include the litigation disclosures in
the addendum and the business experience in the body of
the FDD. In addition, if a disclosure also involves the
franchisor (e.g., the franchisor is a party to litigation in
which the area representative is also a party), it must be
disclosed in the body of the FDD.
With respect to Item 20's required disclosures relating to
"outlets," the franchisor's area representative FDD need
only disclose information relating to the area
representatives (and not the franchisor's unit franchisees),
and the franchisor's single unit FDD need only disclose
information relating to the unit franchisees (and not the
franchisor's area representatives).
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The full text of the commentary can be found at:
http://www.nasaa.org/wp‐content/uploads/2011/08
/Franchise‐Multi‐Unit‐Commentary‐eﬀective‐Adopted‐
Sept.‐16‐2014.pdf.
The foregoing information is provided only as a guide. It is
not a full summary of requirements relating to multi‐unit
oﬀerings under franchise and business opportunity laws.
Legal advice may be provided based only on specific facts.
Accordingly, please check with us before relying on the
general information stated herein.

In a ruling that was a win for the property and casualty insurer industry, the U.S. District
Court for the District of Columbia recently held in American Insurance Association v. United
States Department of Housing and Urban Development, No. 1:13‐cv‐00966‐RJL (D.D.C. Nov.
3, 2014), that the Fair Housing Act ("FHA") does not permit claims based on disparate
impact. Disparate impact claims encompass facially neutral practices that have a
discriminatory eﬀect rather than intent.

Ruling Out Disparate Impact
In American Insurance Association, the Court granted plaintiﬀs' motion for summary
judgment, striking down disparate impact rules that the Department of Housing and Urban
Development ("HUD") had promulgated. The Court ruled that the FHA only prohibits
intentional discrimination and that HUD exceeded its authority by impermissibly
expanding the scope of the FHA to allow for claims based on disparate impact. The Court
stated that HUD's creation of rules providing for liability based on disparate impact was
outside the scope of Congress's intent in passing the FHA, because nothing in the FHA's
legislative history or in its express language suggests that the reach of the FHA should
extend beyond the prohibition of intentional discrimination. Under the Court's ruling,
housing practices, such as the pricing of homeowners' insurance, that have a disparate
impact on minorities will not be considered violative of the FHA absent proof of
discriminatory intent.

The Decision's Impact on the Insurance Industry
The recognition of disparate impact claims under the FHA through HUD's rules made a

broad range of housing‐related business decisions subject to civil rights litigation. By
opening the floodgates to disparate impact litigation, the rules HUD promulgated could
have forced companies oﬀering homeowners' insurance to abandon the use of risk‐based
underwriting standards in favor of race‐based standards due to concerns of potentially
incurring disparate impact liability.
Allowing disparate impact claims under the FHA in the context of insurance also raises
concerns about federal encroachment upon state insurance regulation. The McCarran‐
Ferguson Act exempts the insurance industry from most federal regulation, making
insurance regulation a state matter. Therefore, subjecting insurance companies to
increased liability under the FHA could have violated the McCarran‐Ferguson Act.
It is expected that HUD will appeal the ruling. The Supreme Court has never ruled on the
issue of disparate impact liability under the FHA, but it is expected to address it in 2015 in
Texas Department of Housing & Community Aﬀairs v. Inclusive Communities Project, 13‐1371,
2014 WL 4916193 (Oct. 2, 2014).
PIB Law represents national banks, retailers, reinsurers/insurers, mortgage lenders and
financial services companies from its oﬃces in New Jersey, New York City, Philadelphia,
Boston, San Antonio, and Chicago. For more information on reinsurance/insurance issues,
contact PIB Law at 908‐725‐9700.
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